UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

In re:

RAYMOND M HUELBI G
SHAWNN M HUELBI G

C. A No. 03-474S

Debt or s

SN N N N N N N N

DECI SI ON AND ORDER

WLLIAME. SMTH, United States District Judge
Debt ors Raynond M Huel bi g and Shawnn M Huel big (“Debtors”)
appeal an order of the Bankruptcy Court dated October 1, 2003,

di sm ssing Debtors’ Chapter 13 petition. |1nre Raynond M Huel bi g,

299 B.R 721 (Bankr. D.R 1. 2003). The issue before the Court is
whet her the Bankruptcy Court correctly determined that the debt
allegedly owed by Debtors to Allstate Insurance Conpany
(“Allstate”) as of the date of Debtors’ Chapter 13 petition was
both a “debt” and “Ili qui dated” wi thin the neani ng of the Bankruptcy
Code. Bankruptcy Judge Arthur N. Votol ato answered both of these
guestions affirmatively and granted Allstate’s notion to dism ss.
For the follow ng reasons, this Court affirnmns.

| . Backgr ound

This factual recitation is taken largely fromthat set forth
in the Bankruptcy Court’s order. During the early 1990s, Raynond
Huel bi g operated an auto body repair shop that did business with
Al |l state and other insurers. Al l state alleges, in a conplaint

filed in this Court on Septenber 8, 1999, Allstate v. Huel big, et




al., CA No. 99-426,' that the Huelbigs and twenty other
defendants violated the Racketeer Influenced and Corrupt
Organi zations Act (RICO, 18 U.S.C 8§ 1961, et seq., by, inter
alia, conspiring to defraud All state out of noneys “totaling over
$350, 000”2 by filing false autonobile insurance clains. On
February 20, 2001, Raynond Huel big pled nolo contendere in Rhode
| sl and Superior Court to crimnal charges involving fraudul ent
aut onobi | e i nsurance clains unrel ated to those presently all eged by
Al'l state but which occurred in a simlar tinefrane. He received a
ten-year suspended sentence, with two years of honme confinenent,
and was ordered to pay restitution to Allstate in the anmount of
$2, 480 (which he has done).

On the day of Raynond Huel big's crimnal plea in state court,
the Debtors filed for Chapter 13 protection, which automatically
stayed the conspiracy action in this court. See 11 U S.C 8§
362(a). There is no dispute that the events giving rise to
Allstate’s clains in the federal action, whatever their nerits,
preceded the Chapter 13 petition. Debtors proposed two Chapter 13

reorgani zation plans, the first of which was objected to by

! Seni or Judge Ronald R Lagueux transferred this case to the
under si gned on Decenber 4, 2002.

2 Joint Record Appendix (“J.R App.”), Vol. 1, at 56.
Al state has filed an anmended proof of claim in the Bankruptcy
Court listing $330,505.85 as the “Amunt of Caim at Tine Case
Filed.” (l1d. at 163.) This Court has cal culated the total of the
checks item zed, (1d. at 164-168), to confirmthis anpunt.
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Allstate and ultimately rejected by the Bankruptcy Court. At the
confirmation hearing on the second plan, Allstate disputed for the
first time Debtors’ eligibility for Chapter 13 protection and
thereafter filed a notion to dismss the petition. I n Decenber
2001, the Bankruptcy Court granted Allstate’s notion for relief
fromthe Chapter 13 stay, concluding that the issues involved in
the notion to dismss were heavily intertwined with those in the
conspiracy action. The parties conducted di scovery on the issues
presented in the notion to dismss, but in March 2002, frustrated
by the lack of progress in either court, the Bankruptcy Court
“reversed field” and vacated its order granting Allstate relief
fromthe stay. 299 B.R at 723. The Bankruptcy Court then granted
the notion to dismss on Cctober 1, 2003, and this appeal ensued.

1. St andard of Revi ew

“A court review ng a decision of the bankruptcy court may not
set aside findings of fact unless they are clearly erroneous,
giving ‘due regard . . . to the opportunity of the bankruptcy court

to judge the credibility of the wtnesses.’” Pal macci  v.

Unpierrez, 121 F.3d 781, 785 (1%t Cr. 1997) (citing Fed. R Bankr.
P. 8013). The bankruptcy court’s conclusions of |aw, however, are
reviewed de novo. 1d. “Insofar as the bankruptcy court’s decision
hi nges on an interpretation of the Bankruptcy Code, it presents a
question of | aw (and, thus, engenders de novo review).” 1n re Bank

of New Engl and Corp., 364 F.3d 355, 361 (1%t Gr. 2004).




[11. Analysis

The relevant provision of the Bankruptcy Code states that
Chapter 13 protection is available only for individuals who owe,
“on the date of the filing of the petition, noncontingent,
i qui dat ed, unsecured debts of |ess than $269,250.” 11 U S.C 8§
109(e).®* Allstate’s nonetary claimin its conplaint puts Debtors
over that threshold amount, thereby theoretically disqualifying
them from Chapter 13 protection. The grounds for appeal are two:
whether Allstate’s claimis a “debt”;* and whether, if a debt, it
is “liquidated.”®

A The Rel ationship Between “Clainf and “Debt”

11 U S C 8§ 101(5 (A defines a “clainf as a “right to
paynment, whether or not such right is reduced to judgnent,
i qui dated, unliquidated, fixed, contingent, matured, unmatured,
di sputed, undi sputed, |egal, equitable, secured, or unsecured.” 11

US C 8 101(12) defines “debt” as “liability on a claim” The

31t is agreed that this was the applicable threshold anount
at the time that Debtors filed their Chapter 13 petition. It is
now $250, 000.

* This particular issue was not presented to the Bankruptcy
Court, but the Bankruptcy Court treated it as a necessary predicate
to the issue of liquidation and resolved it in Allstate s favor.
In re Huel big, 299 B.R at 723.

®> Debtors do not challenge the Bankruptcy Court’s concl usion
that the putative debt is noncontingent, In re Huel big, 299 B.R at
723, because it is undisputed that all of the events givingriseto
Al l state’s clains preceded the filing of the Chapter 13 petition,
t hereby naki ng the debt nonconti ngent.
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question is whether “debt” and “claint are sinply the obverse of
one another (i.e., when a creditor has a “clainf against a debtor,
the debtor correspondingly owes a “debt” to the creditor) or
whet her there is sonme difference in kind between them

The only Supreme Court case to provide any gui dance about the

rel ati onship between a claimand a debt is Pennsylvania Dep’t. of

Public Wl fare v. Davenport, 495 U S. 552 (1990), in which the

Court decided whether restitution orders in crimnal cases were
di schargeabl e “debts” i n proceedi ngs under Chapter 13. 1d. at 555.
In construing the term“debt,” the Court stated:

Section 101(11) of the Bankruptcy Code defines “debt” as

a “liability on a claim” This definition reveals

Congress’ intent that the neanings of “debt” and “cl ainf

be coextensi ve.
|d. at 558.

Debtors wurge the Court to read this |anguage extrenely
narrow y. They argue that when the Court says that debt and claim

are “coextensive,” it does not nmean that the terns are “synonynous”
(meaning definitionally identical) (Appellants’ Brief, at 16) and
up to this point the Court agrees: the terns are not synonynous.
But Debtors then claim that the Suprenme Court’s use of the word
“coextensive’” nmeans “that they [debt and claim reference the sane
obligation . . . .” (ld.) Thus, according to Debtors, because the
obligation at issue in Davenport was an unchal | enged obligation to

pay restitution that had been reduced to judgnent, the debt and

claim were coextensive because, to the extent that there was
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liability for a “claim” that “claimf was al so undi sputedly owed
and therefore a “debt.” There is nothing, however, in the
di scussion in Davenport to indicate that the Court’s use of the
term “coextensive” was neant to describe only undisputed clains.
To the contrary, the Suprene Court endorsed a broad readi ng of what
Congress intended when it defined debt and claim

Congress chose expansive | anguage in both definitions .

: For exanple, to the extent the phrase “right to

paynent” is nodified in the statute, the nodifying

| anguage (“whether or not the right is ...”) reflects

Congress’ broad rather than restrictive viewof the cl ass

of obligations that qualify as a “clainf giving rise to

a “debt.”
|d. at 558.

The overwhelmng majority of courts follow ng Davenport have
not adopted Debtors’ view, holding instead that debt and claimare

sinply the obverse of one another. See, e.g., In re Mazzeo, 131

F.3d 295, 302 (2™ Cir. 1997) (“In sum by defining ‘claim so
broadly and by defining ‘debt’ in terns of ‘claim’ Congress has
‘adopt[ed] the ‘ broadest possible’ definition of ‘“debt.’”’ Inlight
of the Code's definitions, therefore, the term ‘debt’ s
sufficiently broad to cover any possible obligation to nmake
paynment, whether that obligation is |iquidated or unliquidated,
fixed or contingent, disputed or undi sputed, and whether or not it
is enbodied in a judgnent.”) (enphasis supplied) (internal

citations omtted); In re Dow Corning Corp., 215 B.R 346, 357

(Bankr. E.D. Mch. 1997) (“Any lingering dispute over the matter



was put to rest when the Suprenme Court held that the terns ‘claim
and ‘debt’ have the same neaning wthin the context of

bankruptcy.”); In re Mtchell, 255 B.R 345, 357-58 (Bankr. D.

Mass. 2000) (accepting, based on | egislative history, that debt and
cl ai m are obverse propositions).

The cases relied upon by Debtors precede Davenport (In re

Lanbert, 43 B.R 913 (Bankr. D. Utah 1984); In re King, 9 B.R 376
(Bankr. D. O. 1981)), do not represent the majority view even
bef ore Davenport,® and do not deal precisely with the debt/claim
distinction at all (ln re Ho, 274 B.R 867 (9" Gr. BAP 2002)
(focusing on the issue of liquidation)). This Court, follow ng
Davenport, concludes that Allstate’'s claimfor damages inits R CO
action is a debt within the neaning of the Bankruptcy Code.

B. Is the Debt Liquidated?

Al t hough having a |iquidated debt bel ow the threshold anount
is a precondition of Chapter 13 protection, “liquidation” is not
defined in the Bankruptcy Code. “The ternms ‘liquidated” and
“unliquidated generally refer to a claims value (and the size of
t he correspondi ng debt) and the ease with which that value can be
ascertained.” Mazzeo, 131 F.3d at 304. “[Clourts have generally

held that a debt is ‘liquidated . . . where the claim is

¢ Most decisions preceding Davenport also came to the
conclusion that “[t]he general rule is that disputed debts should
be included in the § 109(e) debt calculations.” Inre Pulliam 90
B.R 241, 244 (Bankr. N.D. Tex. 1988) (collecting cases).
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determnable by reference to an agreenent or by a sinple
conmput ation.” Id. (citing 2 L. King, Collier on Bankruptcy 1
109.06[2][c] (15'" ed. rev. 1997)).

The mpjority view is that a claim remains |iquidated even

t hough it may be disputed. See, e.qg., In re Slack, 187 F.3d 1070

(9" Cir. 1999) (holding that where debtor stipulates to the anount
of debt but disputes liability on allegations of fraud, debt is

liquidated); United States v. Verdunn, 89 F.3d 799, 802 (11" Cr

1996) (“[T] he concept of a |liquidated debt relates to the anount of

l[tability not the existence of liability.”); Mtter of Knight, 55

F.3d 231, 235 (7'M Gr. 1995) (holding that where debtor chall enges
liability on a series of fines, and where no judgnent had been
rendered agai nst him debt was neverthel ess |iquidated for Chapter

13 purposes); In re Loya, 123 B.R 338, 340-41 (9" Cr. B.AP

1991) ("Thus, a disputed debt which is capable of ready

determnation is liquidated.”); In re Sylvester, 19 B.R 671, 673

(B.A.P. 9" Cir. 1982); In re Vaughan, 36 B.R 935, 939 (N.D. Al a.

1984) (observing that if disputed clains were deenmed unli qui dated
the courts woul d be fl ooded wi th bogus disputes: “If such a device
were given judicial recognition it would create havoc. The
unscrupul ous would file a Chapter 13 petition and then *‘dispute’

the unsecured debts.”);” In re Pulliam 90 B.R 241 (Bankr. N.D

" The converse may be equally true: “creditors . . . mght,
wittingly or unwittingly, assert false or inflated clainms in order
to prevent a debtor from obtaining Chapter 13 relief.” In re

8



Tex. 1988); In re Hutchens, 69 B.R 806 (Bankr. E.D. Tenn. 1987);

In re Crescenzi, 69 B.R 64 (S.D.N.Y. 1986); In re Blehm 33 B.R

678 (Bankr. D. Colo. 1983); In re MMnagle, 30 B.R 899 (Bankr.

D.S.D. 1983).8 Therefore, the fact that Debtors may dispute
Al state’s clains does not render their debt unliquidated.

Debt ors argue that the debt is unliquidated because it is not
readily ascertainable and would require an extensive evidentiary
heari ng. (Appellants’ Brief, at 26.) There is support for the
contention that a debt is unliquidated if the nature of the dispute
is such that an evidentiary hearing woul d be necessary to detern ne

the anobunt. See In re Wnberg, 94 B.R 631, 634 (9" Cir. BAP 1988)

(“The definition of ‘ready determ nation’ turns on the distinction
bet ween a sinple hearing to determ ne the anount of a certain debt,
and an extensive and contested evidentiary hearing in which
substantial evidence nay be necessary to establish anmounts or

liability.”); Matter of Pearson, 773 F.2d 751, 756 (6'" Cir. 1985)

(“[T] he fact that evidence nust be taken to determ ne the anount of

Lanbert, 43 B.R at 920.

8 There is sone authority holding that entirely frivolous
clainms should not be included in the Chapter 13 calculus. See In
re Berenato, 226 B.R 819, 823 (Bankr. E.D. Pa. 1998) (“[A] claim
[that is] frivolous or could be proven to be contingent or
unl i qui dat ed shoul d not be counted for 8§ 109(e) purposes.”). The
guestion then beconmes how to determ ne whether a creditor’s claim
IS so unreasonable as to be “frivolous.” How, for exanple, would
a debtor challenge such a claim w thout “disputing” it? The
maj ority approach does not resolve this problem but it need not
trouble the Court here, as there is no suggestion by the Debtors
that Allstate’s clains are wholly frivol ous.
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t he claim indicates t hat , until t hen, t he claim was

unliquidated.”); In re Johnson, 191 B.R 179, 181 (Bankr. D. Ari z.

1995) (“[T]he definition of ‘ready determnation’ turns on the
di stinction between a sinple hearing to determ ne the anount of a
certain debt, and an extensive and contested evidentiary hearing in
whi ch substanti al evidence may be necessary to establish anounts or

l[tability.”) (citation omtted); Inre Sitarz, 150 B.R 710, 725-36

(Bankr. D. Mnn. 1993) (holding that a claim for fraud agai nst
debtor is |iquidated where damage, with tinme and effort, could be
calculated wwth reference to a single volum nous exhibit).
Debtors rely heavily on In re Ho, 274 B.R 867 (9" Cir. BAP
2002), but that case is readily distinguishable. There, the debtor
was not nanmed as a defendant in the parallel breach of contract
action by a creditor, and there were no all egati ons that the debtor
was personally liable at all in that action. 1d. at 875. Her e,
Debtors are personally named and it is alleged that they were
involved in a conspiracy for the total anount of liability.
Debtors respond that various checks issued by Allstate (and
allegedly formng part of the conspiracy charges agai nst Debtors)
do not nane Debtors as the payees. (Appel lants’ Brief, at 26.)
They claimthat a protracted evidentiary hearing is necessary so
that they can contest liability as to the checks on which they are

not payees.
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The Court rejects this argunent. These are issues of
liability (i.e., whether Allstate can prove that a conspiracy
exi sted between Debtors and the payees on the checks) that the
Bankruptcy Court rightly did not countenance in its determ nation
of whether the debt was |iquidated. Assum ng Debtors’ liability,
which even Debtors concede is required when deciding the
i qui dation question (Appellants’ Brief, at 23), the anount of that
liability is easily ascertainable: $330,505. 85. Therefore, the
debt is liquidated and nust be counted in determ ning whether
Debtors are eligible for protection under Chapter 13. Since the
anount exceeds the then-applicable statutory nmaxi nrum of $269. 250,
Debtors are ineligible.

| V. Concl usi on

For the foregoing reasons, this Court AFFIRMS the Bankruptcy

Court’s dism ssal of Debtors’ Chapter 13 petition.

I T 1S SO ORDERED

WlliamE Snmith
United States District Judge

Dat e:
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